The Responsible Guideline on
Transboundary Movements of Used
Electronic Equipment to Promote an Ethical
Circular Economy under the Basel
Conventon

25 April 2019

Basel ActionNetwork
Seattle, WA USA
www.ban.org







The Responsibl&uideline on Transboundary Movements
of UsedElectonic Equipmento Promote an Ethical Circular
Economyunder the BaseConvention

Basel Action Network

28 April 2019

Foreword

TheoriginalBa s e |  C oTechrécal guideline8 an transboundary movements of electrical and
electronic waste and used electrical and electronic equipment, in particular regardiistiribgon
between waste and nemaste under the Basel Conventiarere adopted bythe Parties to the

Basel Conventiat COP120n an interim basisThey could not be finally adopted because they
were incomplete anthere was no agreement on criticaliss surrounding the transboundary
movement of used electronespecially thosdestined for repair and refurbishmente unfinished
guidelinenevershould have been approved that meetingeven on an interim bas#s it was clear
that several Partiegoiced their strong disagreement with the docunigatisionsf the Basel
Convention must be made either by consen$yyseovote In thicase there was neither consensus
nor a vote.

The reason for the disagreemtever policiesvas due to the fact that, late in the Basel discussions
regarding how to manage used electronics and electronic waste under the Convention, certain
electronics manufacturers represented by Digital Europe and the Information Technaslogy Indu
Council (ITecided that they did not concur with the conclusions reached earlier in the Basel
partnership programa the Mobile Phone Partnership Initiative (MPPI) and the Partnership for Action
on Computing Equipment (PACHEpse progranonclded that functionality would be tleeucial
determinant of what would be consideredawaste under the Convention or a-waastefor used
electroniequipment destined for reysand this conclusion waaflected in the earlier PACE and

MPPI Guidelinemdopted by the Parties

Thesesarlier guideline concludecatorrectlythat export for repair most often involved transboundary
movement of wastes in the form of unrepairaisied electroniequipment and parts that would
need to be replacediuringthe repair procesand therrecycled or finallydisposedf in the

recipient country The Parties, particularly those from developing coyraisesknew that
functionality was a hard line that could be enforced and would ensuratthiz very least
developing countries would be receiving workilegtroniequipment or elsbe able to rely orthe
control procedures of the Basel Conventigiving Parties transparency and the right to refuse
imports shoulthey needo protect their territory andgpulation from waste traders. Thus, it was
concluded in the PACE and MPPI partnerdaipihe proper and precautionary interpretation of the
Basel Convention obligations and definitions was that thdassed electronaguipment was tested
and deternmed to be fully functionat should be considered a waste.

1 UNERCHW.12/5/Add.1/Rev.1, 23 June 2015
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Howeverpnce aworking groupvas mandated antasked with crafting a new overarchingvaste
technicayuidelinefor the Convention, we weseiddenlyfaced with new argumentation framajor
hardware manufacturers such as Hewlett Packard, Dell, Apple,aidatherswhich had
previously agreedvith the earlier policy The manufacturemwargued that, despite the fact that
the earlierpolicy mighprotectdeveloping countries from being harmed, tfedtythey could not
easily movdbrokenlused electroniequipment across the globa repair, which they had been
doing for some time. Rather than adjust their business préatitagasboundary movemeimutfs
broken or untested usedkectroniequipmentor accelerate theliminatiorof hazardous materials in
theirnewproducts, they engagkin an aggressive lobbyampaignto reverse thearlier policy and
began worling to removeeven hazardousionrfunctioal usedelectronic equipment from the scope
of the Basel Convention.

Surprisingly, the EU also did a full reversal on the earker andtook a position in support of the
manufacturersin the working group, Germany, Belgiamd the European Commission began
forcefullyarguing fora deregulation ohazardougrokenelectroniequipmengoingfor repair
anywhere in the worlaven as it contradicted EU law

Thisnew positiomeant that exports of hazardous waste (@@gaworking equipment with bad
batteries bad mercury lampsad circuit boardswould be considered navaste and therefore
completely fall outside all Basel contrddsen as we were suggesting some flexibility, e.g. for large
medical equipment the industry positde export of ewaste as nofwaste the rule rather than the
exception thusundermininghe fundaments of the Basel Convention by removing the gfolicy
notificationto importing countries anke requirement of their consent. It also meargasel
requirements for environmentally sound management. And, while @extiemicquipment

claimed to be for repair from the Convention itself, very little altarmaafety nets were proposed

to ensure Parties of having adequate knowledge and control over the shipments.

The Basel Action NetwoBAN and manyPartiescommentethat this would turn the effort stem

the tide of toxic ewaste dumping tdate on is head Much of this dumping occhezause any

electroniequipment that remains assembled can be declardrpairabledand thushe

electronicena n u f a proposeceexemptions wouldsult in their industry's waste being

deregulated from international controls established under the Basel Convetidrols created

primarily to protect developing countries and foster upstreamfi@aaesign. Creating aloophole

for manufacturertoengageinaf r ee trade in broken equipment O6for
same massive Ipbole for all traders in broken equipmecigiming their exports aref@r epai r 6 .
Importing countries would not even be asked if they wanted to allowaiis stream to come into

their countried the most traded hazardous waste today.

Nevertheless, the manufacturers could not be dissuaded and proceeded to lobby govethments.

was shocking that theyanaged to convince tharBpean Unioto do theirbidding because the EU
heretofore was one of the champions of protecting the developing world from the international waste
trade. In factthe Elhad already included the functionalrigquiremenin their Directive on Waste
Electical and Electroniequpment (WEEE Directive]he African Bamako Convention likewise

adopted a decision at its first conference of Parties thatubed that noffunctional electronic
equipmenshoulde considered waste and hazardous, forbidden from entering the caariitrof

Africa3

Despitetheir own lawsnd the wide acceptance of the functionality dividing line as global waste
policy, the EJed by GermanyBelgium and the European Commiggioceeded tooverturn key
provisions of the older guidance documents of MPPI and PACEeaiethe exemptions vidrticle
31(b) intheinterim Transboundary Movemeéniidelinefor e-waste Due to 31(b)thatunfinished
guideline remains fatally corrupted addngerougoday.

2 The WEEE directive's Annexhibs://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32012L.0019&from=EN
3 Bamako Convention Decislébb , https://www.informea.org/en/decision/preventidmazardouse-wasteand-nearend
life-importatiorand-dumpingafrica
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Basel Conventiguidelines are never supposed to change the Conventiomits&l definitions of
waste The industry however|ed effortsto do just that. Theofficial Baselnterime-wasteguideline
nowcreates a new viepointof what is waste and what ot and reverseghe clear intent of the
Basel Convention to proteleterritories and populations of developing countries from harm from
hazardous wastedt ignores the fact that repair operations inherently involve discpthe
unrepairable componentaany of them hazardousending them downstreamdisposal or

recycling operations which can leave iagiing toxic impacts in the importing countries.

BAN having seen #se developments as being extremely dangerous fantbet and purpose of
the Conventiorhas in the last years attempted to create a comprowiigeindustryvhich would
allow their existing repair operations bbe conditionallymaintaied, butlimit tle scope of the
exceptiongo prevent throwing open theveaste floodgatea We called for a regime that would
make@xport for repaibas noawaste a carefully prescribed exception and not the rule. We
proposed thenecessaryransparencyn such casesthat developing countries can know what is
coming to their countries amadintain theight of refusalor consent- one of the pillars of thBasel
ConventionWe offered numerous soluti@tsthat manufacturers coglohtinue to usheir existing
repair facilitieswhilethe environmemind sovereignty of eveloping countries would also be
protected.

Sadly, however over the course of the negotiatighisecame cleathat theEUand manufacturers
were not inteested in ensuringnapproachthat first and foremost protects developing countiies
seenad theywere intenbncreaing a massivéoopholefor their industr okenproducts, and one
that couldbe exploited by many unscrupulous traders. 3Ml{b) loophole ignores key principles and
obligations of thdasel Convention and Basel Ban Amendriviogt outrageous|yhey have even
invokedthe concept athe ‘Grculareconomy"” tqustifyliberalizing trade inwhat would normally be
considered atoxic waste. This is ironic and unfortunate because one of the fundaments of the
"drculareconomy" is the elimination of negative externalitise can conclude from the current
electronics industeatisfaction with éhnew loophole that they do not seenmdally be interested in
ceasing theip r o d mole ih @oisoning the global south as much as they are in doing business as
usual.

ForthisreasonBAN representing civil society and the needs of developing couh&rgeseen the
necessity tareate analternativeguidancedocument- onethat creates a responsible compromise
for industrywhile protectingleveloping countries.

The preserResponsible Gdelineborrowsat timesfrom thetext of the previous one, batucially
restores thimportant conqe that norfunctional usedlectroniequipment isas a default policya
wastesubject to the obligations of the Basel Conveniiohonoutegitimate higkend repair
operations and failure analysis for criticesled electroniequipment like medical equipmenntt,
manufacturer repair operations, for those countries that agraiéte themwe have created set

of carefullycrafted exceptiosto the rule We have createdwo exemptcategorieof non
functionaklectroniequipnent which can move as awasteunder specific conditignscluding full
transparency and requirement for countries to formadigt-in. Itis only thi® the Responsible
Guideline unlike the "officialinterimoned thatensures thatgplicable Basel and Ban Amendment
principles of control wiipply to all norfunctional usedlectronic equipment

A guideline is simply tha\nybodycan create one and decide to follow it or not. It is our hope that
BAN'sproposed'Responsibl&uideling” basedon a plain reading of the Convention and
longstanding interpretatidoy Partiesmakes so much more sense that it will become the dominant
policy coming to the aid dboth industry and the environmegarticularly in developing countries

We urge Parties and others to make o&éhis good faithlguideline and establish their national
policiesand practicesaround it.
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Drone view of Thai-ezaste importer. Copyright BAN, 2018.

0 Ri wef@V pgarts from reuse operations, Lagos, Nigeria. Copyright BAN, 2005.
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Dell s high value computer repair facility, Ma
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. Introduction

A. Scope

1. The present guideline provislguidance on transboundary movementssefelectrical
and electronic equipment (referred to as electronic equipneahg subset of that subjeet
wasteelectrical ancelectronic equipmerdr WEEEh er eaf t er r edsiedas ed t o a:
defined in theglossary. This guidelinéke its predecessgdiocuses intently on the distinction
between waste and nemasteusedelectronic equipmenthis guidance is based on the legal
requirements and principles currently found ilBdszIConvention as well as tBaselBan
Amendment (Decision [#/and draws from the wealth oéal-world experience in dealing with
an ongoing global evaste dumping cridise world hagxperienced in the last two decades.
Thigguidance documeimplemergthelongstanding Baserinciple that aguidancedocument
should not relefine established definitions of the Convemimralterits purpose or obligations
without the consent of the Parties.

2. The present guideline addressboth ewaste and useélectroniequipmentincluding
providingguidancerelated to the transboundary movemenspécific kinds afsedelectronic
equipment destined for reuse, repair, refurbishnaeakfailure analysis.

3. For the purpose of idguideline, the terréelectront equipmerndalso covers componehts
Management ofesidualmaterialsthat have beememoved otthatderive from the dismantling or
recycling of ewasteand are waste-- such as metals, plastics, R@&ted cablesor activated
glass-- isnotdirectlyaddressed in thpreseniguideline regardless ofwhether or notheyfall
under the provisions of the Conventitimer hanspecialconsiderations on howntanage
hazardougesidual materialsesulting from repair, refurbishment, and failure analyssabjpns

4, Thepresentguideline provide

(@) Information on the relevant provisions of the Convention applicable to
transboundary movements efvaste;

(b)  Guidance on the distinction between waste andwaste when useglectronic
equipment is moved across borders;

(c) Guidance on the distinction between hazardous waste arltbzandous waste
when usee@lectroniequipment is moved across bordars)

(d)  General guidance on transboundary movements of hazardeaste and used
electroniequipment and enforcement of the control provisions of the Convention.

5. Thepresentguidelineisintended for government agenciggluding enforcement
agenciesthat wish tawrite,implement, contr@nd enforce legislation and provide training
regardirg transboundary movementsisalso intended to inform all actors involved in the
management of-evaste and useedlectroniequipment so they cawrrectly applythe Basel
Conventioand the Basel Ban Amendmemtd take into accourdtherconsiderations when
preparing arranging for, or receivingiransboundary movements of such items.

6. Itsapplication should help reduce transboundary movementwadtein the scope of the
Convention ta minimuptonsistent witonvention obligationsin particular to developing
countries- and withthe environmentally sound and efficient management of such Vasteuld
reduce the environmental burden efaste that currently may be exported to countries and
facilitieswithresultinghegative externalitie@unaccounted for environmernapactsand costs It
should alsensure that countries generating wastes becomsusBtiient in their managemeas
called for in the Convention

4 The Ban Amendment is expected to enter into forctyslecking only two more ratifications from those present and voting

at COP3. In the meantime, the Vienna Convention on the Law of Treaties (Article 18) calls for Parties to do nothahg that wou
defeat the object and purpose of the Amendment pridtstentry into force. This Responsible Guideline assists Parties in
accomplishing that.

5 For definitions and explanations of the terms used in the present guidelines, see Appendix | (glossary of terms).
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7. Thepresenguideline desnot address other gects of environmentally sound
managemenfESMpf e-wastessuch as collection, treatmentdisposal. These aspects may be
covered in other guidance documeimsludinga series of guidelines developed in the context of
the followingwo publicprivate partnership initiatives under the Basel Converg@eedgecisions
BC10/20, BC-10/21 and BG11/15 by the Conference of the Parties regarding these
initiative$:

(@) Mobile Phone Partnership Initiative (MPPI):

0] Revised guidance document on the environmesualiyl management of
used and enaf-life mobile phones (UNEP/CHW.10/INF/27/Rev.1);

(i)  Guidelineon avarenessaisingdesign considerations (MPPI, 2009a);
(i)  Guideline on theatlectionof used mobile phonésPPI, 2009b);
(iv)  Guideline on theafurbishmentf usemobile phone@MPPI, 2009d)and

(v)  Guideline on eerial recovery and recyclingf end-of-life phonegMPPI,
2009e).

(b)  Partnership for Action on Computing Equipment (PACE):

0] Guidance document on the environmentally sound management of used
and endof-life computing equipment (UNEP/CHW.11/6/Add.1/Rev.1)
(See Sections 1, 2, 4 and 5)

(i) Environmentally sound management criteria recommendA@is,
2009);

(i)  Guideline on environmentally sound testing, refurbishment and repair of
used computing equipméRACE, 201a); and

(iv)  Guideline on environmentally sound material recovery and recycling of
end-of-life computing equipme(PACE, 2011b)

About ewaste and ewaste trade

8. The volume of-avaste being generated is growing rapidly due to the widespread use of
electrical and electronic equipment in both developed and developing counhéetotal

amount of global evaste generated in 2005 was estimated to be 40 million tel{8&EP, 2009).
The latest estimates indicate that in 20429 million tonnes ofwaste were generated

globally (Huisman, 2012)The latest estimation of the totalaste generation in Europe in 2016
was 12.3 million tonnes (Global&ste Monitor 207).

9. Accurate data on volumes cfraste traded is particularly difficult eterminedue to

the fact that theHarmonized Commodity Description and Coding Syist®)jrdoes not possess
adequate codes to distinguish waste from aewsed workinglectronis. Further, it is believed
that many traders misrepresent electronic waste in bills of lading with codes that mask what is
actually being shipped to avoid scrutiny and possible prosecit®rerthelessecent studies

that avoid using paper records but instesré based orreal waste traded in real time,
includingpeoplein-port techniqueéPiPand GPS tracking devices placed into used electronics,
have provided a more anecdotabut very real pictureof significantind often dangerousade.
This actual tradefteninvolvescountries where such trade is illegdbr examplein the EU

where exportso developing countries hazardous waste of all kindse illegal due toits early
implementation of the Basel Ban Amendmim. eTrash Transparency Projetinducted by
Basel Action NetworBAN in the United States, Australia, Canada, and in Ewsipg GPS
trackers andseeking to replicate consumewaste disposal norms, fouthét 40% ofthe

tracked deviceslelivered to recycling facilities in the United States were expertawbstly to
China (BAN, 2012019)¢ A United NationsUniversity(UNU)PiPstudyinspected thousands of

6 www.ban.org/traskransparency

8
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vehicles and hundreds of intermodal containEngy identified around 46,200 tonnesssivaste
that was exported to Nigeria from Europeoineyear (UNU, 2018)

10. Inveryrecent yearand months, with the decisions by &freen Fence and National
Sword policiesand Hong Kongp increase their eafcemento prevent smugglingnd
mismanagemenf electronic waste including computer plastiesn their territoriesnuch of the
volumdormerly exported to China was redirected to $east Asia. As a resulthailandwas
forced toprohibit the importation of electronic wastlobal mncern remains high that the
volumes formerlgeceived by China may be redirected to new countries.

11. Currentlye-waste is exported taveaker economidsr disposal or recycling to avoid the
costs of mnaging such waste safely in the countriesre the electronics were used and reached
theirendof-life or nearend-of-life. Correlated with weaker economi® a relative lack of
adequateinfrastructure and societal safety nets to prevent harm to huema#th and the
environmerftom hightech wastes, which raises the cost of waste management. The export to
these weaker economiessulsin negative externalitieig the form oharmto the local

populatiors and environmentRecycling conducted by arregulated, informal sectaevithout
protectiondias become all too common and has been the subject of numerousstepimtsin
2002 with the publication and film entitled "Exporting Harm: TheTigih Trashing of Asia"
(BAN, 2002).Similarly the export of hazardous neworkingusedequipmentn thename of

0 r eancsrepai® ¢ a n simiasharin andiblations of the intent of the Basel Convention to
restrict trade in hazardous wasiad ensuraational seksufficiency iiits environmentallsound
management.

12.  While there are examples of formal recingor repair facilities in developing countries
and economies in transition that are repairing, refurbistuntrecycling useelectronic
equipment and-svaste in an environmentally sound rearthe import of nofunctional
hazardous parts that need to be discarded during the repair process cosisttiusboundary
movement of hazardous waste. Furthecticesand processes downstreansatHacilities
particularly in developing countsieoften lack sufficient and environmentally souasde
managementin such caséscludingexportsdestinedor repair, the right of Parties to know in
advance what shipments may be comitmtheir territory how they will be managed, and the
right of refusal of such shipments is guaranteed undegrthe of theConvention

13. As aresult of the EU Directive on Restrictions OéhefCertain HazardousSubstances

in electrical and electronic equipment (RDHé&Ctivé® and similar national leégiation elsewhere,
somehazardous substances in varikings ofelectronic equipment abeen reduced in recent
years. Howevermanytypes of ewastestill contain hazardous substancasch agrominated

flame retardantslead, cadmium, mercury, POPBAsasbestosand CFCghat pose risks to

human health and the environment when improperly disposed of or reagdi¢uat require
specific attention tensuresnvironmentally sound waste managembninost developing

countries and countries with economies in transition, the capacity to manage hazardous substances
in ewaste is lackingAs an example, there is clear evidence thatinformal recovery industry

in Asiaexploits women and child labourers who cook clroaitds, burn cableand submerge
electroniequipment in toxic acids to extract precious metals such as gold (Schmigdgr&D06)
subjects them and their communities to damaged health and a degraded envir@veent.
management of nelmazardous wastesuch ashe burning oEomputer plasticean cause

significant harm to human health and the environment if not undertaken in an environmentally
sound mannemany developed countries also lack the technologies to manage all forms of
hazardous aevaste. Br example,few recycling applications exist to properly handle brominated
flame retardants found in plastics and in citoo#rdsand prevent thes@ersistentompounds

from entering the workplaaa the environment

14. In addition to environmental and opational harmhe techniques used by the informal
sectordo not efficiently and effectivelsecover valuable resourceserebysquandering precious
resources such as criticedtals for future usee-Waste oftencontains valuable materials that
can berecovered for recyclingncluding iron, aluminium, copper, gold, silver, platinum,

7 https://collections.unu.edu/eserv/UNU:6349/PiP_Report.pdf
8 Directive 2011/65/EU of the EuropedParliament and of the Council of 8 June 2011 on the restriction of the use of certain
hazardous substances in electrical and electronic equi@ddntl74, 1.7.2011, pp. 8&10.
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palladium, indium, galliymnd rare earth metalsnd thereby cancontribug to sustainable
resource managemeautd a circular econonsince thextraction of these metafrom the Earth
has significant environmental impadthe recovery and use of such materials after they have
become waste can increase the efficiency of their use and l¢hddonservation of energy and
a reduction in greenhouse gas emissions whauate technologies and methods are applied.
However, raterial recovery operations themsehagnin formal sector facilitieganoftenhave
significant environmentahd occupationdmpactdf notvery carefullymanagel. A responsible
circulareconomy can only be achieved by eliminating such negative externalities to humans,
ecosystemand natural capital.

15. Direct reusef electroniequipmentor reuse after repair or refurbishmeoan contribute
even more to sustainable developntéan magrials recoverybut onlyif properly managedn

a manner which likewise eliminates externaliBgextendng the life ofelectroniequipment,
reusecanreduce the environmental footprint of the reseuntansive processewolved in

produéng newelectronic equipmenReusenay alsdfacilitate the availability oflectronic
equipmento groups in society that otherwise would not have accessitcé the cost sécond
handelectronic equipmeigtiower than that of new equipmertioweverjt is well known that
unscrupulous traders often justify exports to developing countries in terms of recycling, reuse, or
helping the poor when often tkéectronic equipmetriaded is not readily reusable or recyclable
and such exports are little more than dumping. Evenexpents are not made under sham or
false pretextsexports of noffunctionaklectronic equipmefdr repair or refurbishmerstill must

be generallycansidered asgransboundary movementwéste This islue to the fact thahon
functional part¢e.g. bad batteries, mercury lamps, cathode ray tubest be replaced and
disposedof in the receiving territorgs part of the repair processTherefore, dlcountries, even

in the case of exports purported to be for reuse following repair, still must be afforded tlse right
providedunder the Basel Conventiorbe informed of and consent to transboundary movements
that leave or enter their territory.

16. Thelack of clarityto date in providingresponsiblénterpretive guidancesgarding used
electronic equipment, including the essential questidrenfuse@lectronic equipmerg waste
and when it is nphas led to a numbenf situations where suelectraic equipmeris exported

in particularto developingcountriesostensibly fotegitimatereuse But a large percentage of

the exported usedelectroniequipments not suitable forepair or further usgis not marketable

or the residual waste from the operation cannot be properly managedilting irexportation as

a form ofexploitation. This guideliniss meant to be a guide on how to responsibly manage the
trade in electronic waste and used electronic equipcosgtent with the principles and
obligations of the Basel Convention

In the electronics market, Lagos, Nigeria Copyright BAN, 2005
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II. Relevant provisions of the Basel Conventigincluding theBaselBan
Amendment

A. Fundamentalobjective andscope of the BaseConvention including theBan Amendment

17. The Basel Conventiand theBaselBan Amendmeérim to protect human health and the
environment against the adverse effects resulting from the generation, management,
transboundarynovementsind disposal of hazardous and other wastes.

18. Articl e 2,paragiaphfliori tihen<@hvention defines
objects which are disposed of or are intended to be disposed of or are required to be disposed

of by the provsions of national la@ Paragraph 4 of thatarticledefinesd i s po s a l as oar
operation specified in AnnéxV 6 t o t h ®araGraph 8of thetsame articldefines the
environmentally sound management off hazardou

practicable steps to ensure that hazardous wastes or other wastes are managed in a manner
which will protect human health and the environment against the adverse effects which may result
from such wastés

B. Definitions of waste and hazardous waste

19 The Convention defines wastes as Osubstan
intended to be disposed of or are required t
(Article 2, paragraph 1).It defines disposal in Article 2, paragraphads O any oper at i C
specified i n Ann elkisirmpdrtant o natelthatnati@al prevsions i on . 6
concerning the definition of waste may differ and, therefore, something that is not considered a
waste under the Basel Convention can be regaagadaste on a national basis. Nevertheless,

the Basel Conventlerefinitionsnust be viewed as the baseline for Partiasith Parties

allowed to bemore inclusive of materials defined as wastes, but not less so.

20. Hazardous wastes are defined in Adit, paragraphs 1(a) and 1(b), of the Convention

as 0(a) wastes that belong to any category c
of the characteristics contained in Annex |1
that are rot covered under paragraph 1(a) but are defined as, or considered to be, hazardous
wastes by the domestic | egi sl atThedefinitohoft he Pa
hazardous waste therefore incorporates domestic law such that material regarded as a

hazardous waste in one country but not another is defined as hazardous waste under the
ConventionThe Convention also requires tPaties inform thetherParties, through the

Secretariat of the Convention, of their national definitions (Articker8Yiding detailed and

specific information on the national definitions of hazardous waste can promote compliance and
avoid ambiguity concerning the amalbility of national definitions.

21. To helpParties distinguish hazardous wastes fromhaaardous wastes for the purpose

of Article 1, paragraph 1(a), two annex@glll and IXhave been added to the Convention.

Annex VIl lists wastes considered to bauttmus according to Article 1, paragraph 1(a), of the
Conventiounl ess they do not possess any of the ¢
characteristicso6). Annex | X |Iists wastes tha
theycontain Annex | material to an extent that causes them to exhibit an Annex Il characteristic.
Both Annex VIII and Annex IX list various types of waste, includasgee

22. Due to the complexity of electronic equipment and the thousands of chemicahdsmpou
they can contain-@aste should generally be presumed to be hazardous waste unless it can be
shown through testiog established literaturthat eitherit does not exhibit hazardous
characteristic®r it does not contaimazardous components or $absesMore information on

the distinctiobetween hazardous and ndxazardous evaste is included fBectionV of the

present guideline

9 Decision I11/1, which will become new Article 4a once 68 countriestratify the list of counés present and voting at
COP3.

11
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C. Generalobligations of the Basel Convention anBaselBan Amendment

12

23. Article 4 (0Gener al obligationsd) Partipsar agr aph
exercising their right to prohibit the import of hazardous wastes or other wastes for disposal shall

inform the otheParties of their decisiorParagraph 1(a)sta&ts : O Parti es exerci si
prohibit the import of hazardous or other wastes for disposal shall inform th@aties of their
decision pursuant to Article.4® ar agraph 1(b) states: oOParties

the export ofhazardous or other wastes to tharties which have prohibited the import of such
wastes when notified pursuant to subparagraph (a) abéve

24.  Article 4, paragraphs 2(afe) and 2(g), contain key provisions of the Basel Convention
pertaining to environmentally sound managent@msboundary movememiaste minimization
and waste disposal practicagned atmitigaing adverse effects on human health and the
environment:

0 E aParty shall take the appropriate measures to:

(@)

(b)

(©)

(d)

(€)

é (@)

Ensure that the generation of hazardous wastes and other wastes within it is
reduced to a minimum, taking into account social, technglagécatonomic
aspects;

Ensure the availability of adequate disal facilities, for the environmentally
sound management of hazardous wastes and other wastes, that shall be located, to
the extent possible, within it, whatever the place of their disposal;

Ensure that persons involved in the management of hazardoes evagther

wastes within it take such steps as are necessary to prevent pollution due to
hazardous wastes and other wastes arising from such management and, if such
pollution occurs, to minimize the consequences thereof for human health and the
environmen

Ensure that the transboundary movement of hazardous wastes and other wastes is
reduced to the minimum consistent with the environmentally sound and efficient

management of such wastes, and is conducted in a manner which will protect human

health and th environment against the adverse effects which may result from such
movement

Not allow the export of hazardous wastes or other wastes to a State or group of
States belonging to an economic and/or political integration organization that are
Parties, partcularly developing countries, which have prohibited by their legislation
all imports, or if it has reason to believe that the wastes in question will not be
managed in an environmentally sound manner, according to criteria to be decided
on by theParties & their first meeting

Prevent the import of hazardous wastes and other wastes if it has reason to believe
that the wastes in question will not be managed in an environmentally sound
manner . 0

25. Hazardous wastes and other wastes shdutdmpatible with environmentally sound and
efficient management, be disposed of in¢bentrywhere they were generated (preambular
paragraph 8). Transboundary movements of such wastes fracouh&yof their generation to
any othercountryshould be prmitted only when conducted under conditimaisio not

endanger human health and the environment (preambular paragrai &jdition,
transboundary movementshaizardous wastes and otheastes are permitted only if:

(@)
(b)

Such wastes, if exported, are managed in an environmentally sound manner in the
country of import or elsewhere (Article 4, paragraphe®yd

One of the following conditions is met (Article 4, paragraph 9):

(i)  The country of export does not have the techmigphcity and the necessary
facilities capacity or suitable disposal sitedispose of the wastes in
guestion in an environmentally sound and efficient manner; or

ng
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(i)  The wastes in question are required as a raw material for recycling or
recovery industrida the country of import; or

(i)  The transboundary movement in question is in accordance with other criteria
decided by theParties.

26. In addition to the above, the Basel Ban Amendment recognizes that transboundary
movements of hazardous wastes, especiallgteldping countries, aa high risk of not
constituting environmentally sound management of hazardous wastes as required by the
Convention. It forbi&kxports ofhazardousvastes from stronger econoni@s defined in new
Annex VIlJo weaker economiggdue to the propensity of such movements to be an exploitive
means to externalize costsddor harmto weaker economiesnd thus avoid the higher costs of
environmentally sound management of wastes in the exporting country.

27. The Basel Ban Amendmanthetime of publicatiomf this documepis but two countries

(of those present and voting at COP3) away from enteringglotmal force andbecoming

binding on those countries that have ratified it (currently 95 couatriesh all future Parties to

the Mnvention Furthermore,dherence to the Vienna Convention's Law of Treaties (Article 18)
requires Parties to do nothing to undermine the object and purpose of an instrument prior to its
entry into force.ltis with thisnstruéon by the Vienna Conventitimat the present guideline

includs application of the Ban Amendment.

28. The Ban Amendment establishes a new annex (Annex VII) of developed &muntriels
exportof hazardous waste norAnnex VIl countries prohibited for ay reason.

TheBanAmendment reads as follows:
dnsert new preambular paragraph 7 bis:

Recognizing that transboundary movements of hazardous wastes, especially to
developing countries, have a high risk of not constituting an environmentally
sound management of hazardous wastegaquired by this Convention."

dnsert new Article 4a:

1. Each Party listed in Annex VIl shall prohibit the export of hazardous wastes
which are destined for operations according to Annex IV A, to Statesedobtis
Annex VII.

2. Each Party listed in Annex VIl shall phase out by 31 December 1997, and
prohibit as of that date, all transboundary movements of hazardous wastes under
Article 1 (1) (a) of the Convention which are destined for operationslmcrty

Annex IV B to States not listed on Annex VII. Such transboundary movement shall
not be prohibited unless the wastes in question are characterized as hazardous
under the Convention."

"Annex VII: Parties and other States which are membidaes OECD, EU, Liechtenstein.”
D. The Basel Conventiorontrol procedure for transboundary movements of waste

29.  Any transboundary movement of hazardous and other wiasigsject to prior written
notification from the exporting country and prior written consent from the impoctirtgyand, if
applicable transit countries (Article 6, paragraphgtl Parties shall prohibit the export of
hazardous wastes and other wastiethe country of import prohibits the import of such wastes
(Article 4, paragraph 1(b)) Some countries haiaplemented national regionalprohibitions
Forexample the European Union has iempented the Ban Amendment noted above in advance
of itsentry into global force Similarlythe Bamako Convention for Africatates bars all

imports of hazardous and other wastes into the continent of ffnicautside the continent

Other countries, such as Chiraze banned the import of most wastasa national basis

13
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30. The Basel Convention requires that information regarding any proposed transboundary
movemendf hazardous and other wastes peovidedto the countries concern@ehporting, transit
and exportinglusing the accepted notification form (Article 4, paragraph 2(f)) and that the
approvedshipmenbe accompanied by a movement document from the abivhichthe
transboundary movement commences to the point of disposal (Article 4, paragraph 7(c)).

31. Furthermore, hazardous wastes and other wastes subject to transboundary movements
should be packaged, labellednd transported in conformity with international rules and
standards (Article 4, paragraph 7(139).

32. When transhoundary movemeot hazardous and other wastes to which consent of the
countries concerned has been given cannot be completed, the country of export shall ensure that
the wastes in question are taken back into the country of export if alternative arrangements
cannot be mde for their disposal in an environmentally sound manner (Article 8, first sentence). In
the case of illegal traffic (as defined in Article 9, paragrapha$p result of conduct dhepart

of the exporter or generator, the country of export shall enthakethe wastes in question are

(@) Taken back by the exporter or the generator or, if necessary, by itself into the
countryof export, or, if impracticable

(b)  Otherwise disposed of in accordance with the provisions of the Convention (Article
9, paragraph 2).

33. No transboundary movements of hazardous wastes and other wastes are permitted
between aParty and a norParty to the Convention (Article 4, paragraph &)less aalid
bilateral, multilaterglor regional arrangement exists, as required under Aditlef the
Convention.

34.  With respect to the Ban Amendmastoted previously, whithe Amendmeis two

Parties away from entering into global legal force, nothing should belmoRarties having

ratified it to defeat its object and purpose pending entry into force (Vienna Convention, Article

18). Thusll wastes considered as hazardous or for which their hazardousness is uncertain should
not be subject to transboundary movement from an Annex VIl territonpteAanex VIl

territory, as bng as one of th&tates concerned (exporting, importing or transit) has ratified the
Amendmenprior to or after its entry into global force.

-y A

Royal Thai Police raid Wai Mei D@&bmpany, Thailand. Copyright The Nation 2018

101n this connection, thaited NationRecommendations on the Transport of Dangerous Goods Régdédtions) (ECE,
2003a 0 see Annex V, hibliography) of 2003, or later versions, should be used.
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[ll. Guidance on the Distinction between Waste andriNwasteUsed
Hectronics

EWASTE

A. When used electronic @eipment should be considered-waste

35. Notwithstanthg thelimited, conditionaxceptions outlined belowhusedelectronic
equipmenthat is tested and found to not be fully functioarls untested, or for which the full
functionality is unknown, should be considered as waste and subjectlevtr Basel controls
and obligations.

36. This determination is an important and best practice due to the fact thasedch
electroniequipment, all or in part, will likely be destined for recycling or disposal (Annex IV
operations}- the Basel arex which is definitive regarding waste determination. For example,
when hazardous ndanctional parts or components are imported insidelduronic equipment
and must be replaced as part of the repair process, or when the equipment is, following
impotation, found to be economically unrepairable, then Annex IV operations will inevitably be
involved.

37.  Further, sedelectronic equipmerig waste in a country if it is defined as or considered to

be waste under t he pr ollegidation.Rosexamplesonteaauntrieso unt r
may wish t@onsideused electronic equipmedrgyond a certain age to be de facto waste

regardless of functionalityo avoid the burden of importing neand-of-life electronic
equipment.Partiesmay alsowish to consider obsolete technologégh as cathode ray tubes, to

be wasteregardless of functionalityParties are fully entitled testablish new wastes or

hazardous wastes on a national bagisyidedtheynotify the Secretariat accordinglynder

Article 3 of the Convention

38. When aStateconcerned (exporting, importjray transit) considers used electrical and
electronic equipment to be waste, or is unsure of whethasdbeslectronic equipmesitwaste

all Parties involved in the shipment should asheakectronic equipmeigwaste and in the

absence of proof that it is ndrazardous, considsuch waste to be hazardous and comply with

the Basel Convention control procedures and obligationdingdhose pertaining to the prior

informed consent (PIC) procedure, the assurance of environmentally sound management, and the
Basel Ban Amendment (for countries having ratified it).

39. Additionaly, wasteindicatorswhile not by themselves always digifie, can be usefub
customsnvironmental agentsarbourpolice etc.to distinguiskvaste from nomvaste-- for
example when claimare made about shipmentging norwasteor theirindicateddestinations
are suspected of being false or unknown. Thsstiindicators are outlined below.

B. Indicatorswhere usedelectronicequipment should normally be considered waste

40. Usedelectroniequipment should normally be considered waste if:
(a) The equipmentannot perform its key functions;

(b) Theequipmentall or in part, is destined for disposal or recycling, or its fate is
uncertain;

(© The equipment is not complaedssential parts are missing

(d) The equipment shows physical damage that impairadtsoiality or safety as
defined in relevant standardsr isso badly damaged or broken as twtbe
repairable at a profit;

(e) The protectiantaken to preverdamageto human health, the environment, the
transport mechanism and the cargo itdeifngtransport, loadingand unloading
operationsare inappropriateor inadequate e.g., packaging or stacking of the
load is insufficierdr the shipment of any lithitiom batteries has not been
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accomplished in accordance with all relevant packaging andistyipp
requirements

() The equipment is particularly worn or damaged in appearancelasceduces
its marketability;

(9) The equipment has among its constituent part(s) a hazardous component
hazardous substances to an extent thasthistances and/or theguipmenthat
contain theris required to be disposed adr is prohibited to be exported
imported,or usedunder national legislatioapecific multilateral environmental
agreementsor relevant international standards and guideljties

(h) There is no regular market for the equipment to be reustéek locatiomo which
it is to be exporteddonated,or sold including whethe equipment contains a
cathode ray tubgCRT)except whelthere is averifiable market for professional
useof equipmentontaining a cathode ray tupe

(1) The equipment is destined for disassembly to gain spare parts;

()] The price paid for the equipment is significantly lower than would be expected for
fully functional equipment intended for reusie

(K) The exporter or consignee cannot be located or communicated with.

41. For direction and guidance on exports efi@ste please refer t&ectiorV below.

NON-EWASTE / FULLY FUNCTIONAL

Shipments of fully functionalisedelectronic equipmentlestined for direct reuse or extended
use by the original owner

42. Used electronicqeiipment that has been evaluatéelsted and shown to be suitable for
reuse andsfully functionaWwithout furtherepair or refurbishmerngrior to export(seeD below)
should normally not be considered waste subject to the controls of the Basel Cavhamlbn
of the following are met

(a) It is not (all or in part) destined for any of the operations listed inxAlivhef the
Convention (recovery tinal disposal operations) and it is verifiably destined for
direct reusgseeGlossary), or extended use by the original ownefor the
purpose for which it was originally intengded

(b) The followingdocumentation is provided and moves with the shipment (use of the
form in Appendix lin the present guideline recommended), and is retained by
the exporter for a period of 5 years

() A copy of the invoice and contract relating to the sale and/or tramgfer
ownership of the usealectronic equipment

(i) An inventory of alised electronic equipmentthe consignment,
includinghame and type othe equipment, name of manufacturer,
identificationumber, year of productipn

(iii) Evidence of testing completedtie country of expornd type and
date of the tedhg, in the form of a copy of records (certificate of
professional testing and proof of functionality) on or regarding every
item within the shipment describing the testing protocotauli{seeD
below); and

(iv) A declaration made by the exporter of tledectronic equipmettiat
none of theelectronic equipmentithin the shipme(regardless of

11 For instance, asbestos, POPs, mercury and-depteting substances.

16



The Responsible Guideline on Transboundary Movements of Used Electronic Equipment

functionality)s defined as or is considered to be waste in any of the
countries involved in the transport @tpmport and transit), and
assertion that the consignee will makeetietronic equipmeatailable
for reuse and
© Each piece oflectronic equipmeit individually protected against damage and
to prevent hazards or damage during transportation, loading and unloading, in
particular through sufficient and appropriate packaging and stacking of the load.
The shipment of any lithiiom batteries must beccomplished in accordance with
all relevant packaging and shipping laws and industry requirements.

Evaluationand testing of usecklectronic equipmentdlestined for direct reuse

43.  When preparing the transboundanyovemendf usedelectronic equipmedestined for
direct reuse covered lyyaragraph 42, the exportershould take the following steps:
Step 1: Evaluation

44. In seeking to determine whether used electronic equipment is suitable for dirgttteeuse
electronic equipmeshould be at least visually inspected prioexport and prior to
functionalitytesting, and shown nimtpossess the characteristics of ord in paragraph 40

above

Step 2 Testing

45.  The tests to be conducted depend on the kirdeztroniequipmentn question. The
completion of a visual inspection of éhectronic equipmemtithout testing its functionality is not
sufficient.For moselectronic equipmerd functionality test of key functions and a verification
that there are no nefurctional hazardous parts are sufficieAt list of examples of functionality
tests for certain categories of useléctronic equipmeitt provided inPAppendixV to the present
document.

46. Testing should be conducted by a qualified, certifiedrainedtechnician.

Step3: Recording

47. Results of evaluation and testing should be recdateshch unitThe record should
contain the following information:

(@) Name of the item;
(b)  Name of the producémanufacturer(if available);

(c) Identification number of theih €.g.serial numbetJPC or bar codg where
applicable;

(d)  Year of production (if available);

(e) Name and address of the company responsible for evidence of functionality;

() Resuttof tests described in st} including date of the functionality test;

(g) Typesof tests performedand

(h)  Signed declaration by the company responsible for evidence of functionality.
48. The ecordsdescribed in paragraph 42bove should accompany the shipment and be
fixed securelybut not permanentlgither on the useelectroniequipmenttself or on the
packaging so that it can be read without unpackingetleetronic equipmenA recommended

form for recording the results of evaluation and testing is contained in Appendix Il to the present
guideline.
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