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Foreword

TheoriginalBa s e |  C oTechrécal guideline8 gn transboundary movements of electrical and electronic
waste and used electrical and electronic equipment, in particular regardidigtihetion between waste

and nonwaste under the Basel Conventiarere adopted bythe Parties to the Basel Convendb@OP12

on an interim basisThey could not be finally adopted because they were incompletétharelwas no
agreement on criticaldses surrounding the transboundary movement of used ele@spac|ly those

destined for repair and refurbishmerihe unfinished guidelingevershould have been approved that
meetingeven on an interim basés it was clear that several Partiegiced their strong disagreement with

the documentDecisionsf the Basel Convention must be made either by consehsus wote In this

case there was neither consensus nor a vote.

The reason for the disagreenmtever policiesvas due to the fact that, late in the Basel discussions

regarding how to manage used electronics and electronic waste under the Convention, certain electronics
manufacturers represented by Digital Europe and the Information Technolstyy duncil (ITdecided

that they did not concur with the conclusions reached earlier in the Basel partnership pribgristolsile

Phone Partnership Initiative (MPPI) and the Partnership for Action on Computing Equipmert¢PACE)
programsconclded that functionality would be tleucialdeterminant of what would be consideradea

waste under the Convention or a-wastefor used electroniequipment destined for reysand tlis

conclusion wasflected in the earlier PACE and MPPI Guideldepted by the Parties

Thesesarlier guideline concludedtorrectlythat export for repair most often involved transboundary
movement of wastes in the form of unrepairaisied electroniequipment and parts that would need to be
replacedduringthe repair procesand therrecycled or finallydisposedf in the recipient countrylThe
Parties, particularly those from developing counttles knew that functionality was a hard line that could
be enforced and would ensure that the very leastdeveloping countries would be receiving working
electroniequipment or elske able to rely orthe control procedures of the Basel Conventigiving

Parties transparency and the right to refuse imports stimydeedo protect their territory and

population from waste traders. Thus, it was concluded in the PACE and MPPI pattaetsaipsoper

and precautionary interpretation of the Basel Convention obligations and definitions was thiteundess
electroniequipment was tested and detened to be fully functionat should be considered a waste.

1 UNERCHW.12/5/Add.1/Rev.1, 23 June 2015
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Howeverpnce aworking groupvas mandated antasked with crafting a new overarchingvaste
technicayuidelinefor the Convention, we weseiddenlyfaced with new argumentation framajor
hardware manufacturers such as Hewlett Packard, Dell, Apple,a@idatherswhich hagreviously
agreed with the earlier policy The manufacturermwargued that, despite the fact thathe earlierpolicy
mightprotectdeveloping countries from being harmed, tfedtytheycould not easily moJerokenused
electroniequipment across the globa repair, which they had been doing for some time. Rather than
adjust their business practif@stransboundary movememtsbroken or untested usedectronic
equipmentor accelerate theliminatiorof hazardous materials in th@iewproducts, they engagein an
aggressive lobbyampaigno reverse thearlier policy and began woikg to removeeven hazardous,
nonfunctioal usedelectronic equipment from the scope of the Basel Convention.

Surprisingly, the EU also did a full reversal on the eaiker andtook a position in support of the
manufacturersin the working group, Germany, Belgiamd the European Commission befgacefully
arguing fora deregulation ohazardougrokenelectroniequipmengoingfor repair anywhere in the
world, even as it contradicted EU law

Thisnew positiomeant that exports of hazardous waste (@gworking equipment with bad batterjes

bad mercury lampsad circuit boardswould be considered navaste and therefore completely fall

outside all Basel controlEven as we were suggesting some flexibility, e.g. for large medical equipment the
industry pushade export of ewaste as nofvaste the rule rather than the exceptittrusundermininghe
fundaments of the Basel Convention by removing the pbheyificationto importing countries artde
requirement of their consent. It also meanBasetequirements for environmentally sound management.
And, while movinglectroniequipment claimed to be for repair from the Convention itself, very little
alternative safety nets were proposed to ensure Parties of having adequate knowledge and control over
the shipments.

The Basel Action NetwoBA(N and manyPartiescommentethat this would turn the effort stem the tide

of toxic ewaste dumping tdate on is head Much of this dumping occbhexause anglectroniequipment

that remains assembled can be declared@gairabledand thusthe electroniasia n u f a proposece r s &
exemptions wouldesult in their industry's waste being deregulated from international controls established

under the Basel Conventiercontrols created primarily to protect developing countries and foster upstream

toxicfree design. Creating aloophole for manufacturetoengage in afree trade in broken equipment

6for repaird woul d t gheleforallgradars ih droken sqgaipmeciaimagteeir ve | oo
exportsarefordb r epai r 0. |l mporting countries woubstel not even
stream to come into their countfiébe most traded hazardous waste today.

Nevertheless, the manufacturers could not be dissuaded and proceeded to lobby govethwasnts.
shocking that thayjanaged to convince tharBpean Unioto do theirbidding because the EU heretofore
was one of the champions of protecting the developing world from the international wastdrirktg

the ELhad already included the functionaligquiremenin their Directive on Waste Elécat and
Electroni&qupment (WEEE Directive].he African Bamako Convention likewise adopted a decision at its
first conference of Parties that doiled that notffunctional electronic equipmshbuldoe considered

waste andif hazardous, forbidden from entering the camirof Africa3

Despitetheir own lawsind the wide acceptance of the functionality dividing line as global waste policy, the
EU(led by GermanyBelgium and the European Commisproceeded tooverturn key provisions of the

older guidance documents of MPPI and PACIEraadethe exemptions vidrticle 31(b) irtheinterim
Transboundary Movemeauidelinefor e-waste Due to 31(b)thatunfinisheduideline remains fatally
corrupted anddangeroudoday.

2 The WEEE directive's Annexhibs://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32012L.0019&from=EN
3 Bamako Convention Decislébb , https://www.informea.org/en/decision/preventidmazardouse-wasteand-nearendlife-
importatiorand-dumpingafrica
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Basel Conventiguidelines are never supposed to change the Conventiomitsé definitions of waste
The industry howeverled effortsto do just that. Theofficial Baselnterime-wasteguideline novereates a
new vievpointof what is waste and what rot and reverseghe clear intent of the Basel Convention to
protecttheterritories and populations of developing countries from harm from hazardous Wagteses
the fact that repair operations inherently involve didicaythe unrepairable componentgny of them
hazardoussending them downstreamdigposal or recycling operations which can leave lasting toxic
impacts in the importing countries.

BAN having seen #se developments as being extremely dangerous fantbet and purpose of the
Conventigrhas in the last years attempted to create a comprowiigeindustryvhich wouldllow their
existing repair operations toe conditionallymaintaied, butlimit tle scope of the exceptiots prevent
throwing open the-evaste floodgatae We called for a regime that woulchake@xport for repaidas non
waste a carefully prescribed exception and not the rule. We proposedeitessaryransparencyn such
casessothat developing countries can know what is coming to their countrieaiatain theight of
refusalor consent- one of the pillars of thBasel ConventioWe offered numerous solutictsthat
manufacturers coutobntinue to usheir existing repair facilitiewhilethe environmerind sovereignty of
developing countries would also be protected.

Sadly, however over the course of the negotiatighisgecame cleathat theEUand manufacturers weneot
interested in ensuringnaapproachthat first and foremost protects developing countlieseerad they

were intenbncreaing a massivdoopholefor their indusyr okenproducts, and one thabuldbe
exploited by many unscrupulous traders. 31{b) loophole ignores key principles and obligations of the
Basel Convention and Basel Ban Amendrviadt outrageouslyhey have even invoketie concept othe
"drculareconomy” tqustifyliberalizing trade inwvhat would normally be consideredtagic waste. This is
ironic and unfortunate because one of the fundaments afithiddreconomy" is the elimination of
negative externalitiesOne can conclude from the currelectronics industsatisfaction with éhnew
loophole that they do not seemreally be interested in ceasing th@irr o d wle ih @osoning the global
south as much as they are in doing business as usual.

ForthisreasonBAN representing civil society and the needs of developing couhtrieseen the necessity
to create analternativeguidancedocument- onethat creates a responsible compromise for industhjle
protectingdeveloping countries.

The preserfResponsible @delineborrowsat timesfrom thetext of the previous one, batucially restores
the important conqe that norfunctional usedlectroniequipment isas a default policya wastesubject

to the obligations of the Basel Conventidohonoutegitimate higkend repair operations and failure
analysis for criticalised electroniequipment like medical equipmestmanufacturer repair operations, for
those countries that agreeathow themwe have created @et ofcarefully-crafted exceptioato the rule
We have createdwo exemptcategorieof norfunctionaklectroniequipnent which can move as non
wasteunder specific conditigriscluding full transparency aadequirement for countries to formadigt-

in. Itis only thi$ the Responsibleu®leline unlike the "officialinterimoned thatensures that@plicable
Basel and Ban Amendmeninciples of control wilpply to all norfunctional usedlectronic equipment

A guideline is simply thaAnybodycan create one and decide to follow it or not. It is our hopeBA&i's
proposed'Responsibl&uideling” basedon a plain reading of the Convention and longstanding
interpretatiorby Partiesmakes so much more sense that it will become the dominantgrulioy to the
aid of both industry and the environmegdrticularly in developing countriéd/e urge Parties and others
to make usef this good faittguideline and establish their national polieied practicesaround it.
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. Introduction

A. Scope

1. The present guideline provilguidance on transboundary movementssefdelectrical and

electronic equipment (referred to as electronic equipmed® aubset of that subjeetwasteelectrical
andelectronic equipmerdr WEEEh e r e a f t er r -wvdstedas defthedtinahglassaryo Fhis
guidelinelike its predecessgiocuses intently on the distinction between waste angdasiaused

electronic equipmenthis guidance is based on the legal requirements and principles currently found in
theBaselConvention as well as tBaseBan Amendment (Decision #iA)d draws from the wealth of
real-world experience in dealing with an ongoing globalaste dumping cridiise world has

experienced in the last two decadeBhigguidance documeithplemergthelongstanding Basel

principle that aguidancedocument should notdefine established definitions of the Conventimm

alter its purpose or obligationgithout the consent of the Parties.

2. The present guideline addressboth ewaste and useélectroniequipmentincludingproviding
guidancerelated to the transboundary movemenspécific kinds aisedelectroniequipment destined
for reuse, repair, refurbishmeand failure analysis.

3. For the purpose of idguideline, the terréelectront equipmendalso covers componehts
Management ofesidualmaterialsthat have beememoved otthat derive from the dismantling or
recycling of ewasteand are waste-- such as metals, plastics, R'd@ted cablesor activated glass- is
notdirectlyaddressed in thpresentguidelineregardless ofwhether or notheyfall under the
provisions of the Conventiother hanspecialconsiderations on howrttanage hazardousesidual
materialsresulting from repair, refurbishment, and failure analyssatipns

4, Thepresentguideline provide

(@) Information on the relevant provisions of the Convention applicable to transboundary
movements of-waste;

(b)  Guidance on the distinction between waste andwaste when useelectroniequipment
is moved across borders;

(c)  Guidance on the distinction between hazardous waste aAthzandous waste when
usedelectroniequipment is moved across bordery]

(d)  General guidance on transboundary movements of hazareaaste and usedlectronic
equipment and enforcement of the control provisions of the Convention.

5. Thepresenguidelineisintended for government agenciggluding enforcement agencibat

wish towrite,implement, contr@nd enforce legislation and provide training regarding transboundary
movementslt isalso intended to inform all actors involved in the managemenva$t and used
electroniequipment so they carorrectly applythe Basel Conventiand the Basel Ban Amendment
andtake into accoundther considerations when prepariaganging for or receivingtransboundary
movements of such items.

6. Itsapplication should help reduce transboundary movementwadgtein the scope of the
Convention ta minimugconsistent witBonvention obligationsin particular to developing countries
and withthe environmentally sound and efficient management of such Wasieuldeduce the
environmental burden ofwgaste that currently may be exporten ¢ountries and facilitiegith resulting
negative externalitie@unaccounted for environmenmtapactsand costs It should alsensure that
countries generating wastes becomesdficient in their managemeas called for in the Convention

4 The Ban Amendment is expected to enter into &hosly, lacking only two more ratifications from those present and voting at
COP3. In the meantime, the Vienna Convention on the Law of Treaties (Article 18) calls for Parties to do nothindefestvioald
object and purpose of the Amendment pt@its entry into force. This Responsible Guideline assists Parties in accomplishing that.
5 For definitions and explanations of the terms used in the present guidelines, see Appendix | (glossary of terms).
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7. Thepresenguideline desnot address other aspects of environmentally sound management
(ESMbf e-wastessuch as collection, treatmemtdisposal. These aspects may be covered in other
guidance documeniacluding series of guidelines developed in ttantext of the followingvo
publicprivate partnership initiatives under the Basel Conve@muécision8CG10/20, BC-10/21

and BC11/15 by the Conference of the Parties regarding thiedativey:

(@) Mobile Phone Partnership Initiative (MPPI):

0] Revised guidance document on the environmentally sound management of used
and endof-life mobile phones (UNEP/CHW.10/INF/27/Rev.1);

(i)  Guidelineon avarenessaisingdesign considerations (MPPI, 2009a);
(i)  Guideline on theatlectionof used mobile phonésPPR12009b);
(iv)  Guideline on theafurbishmentf use mobile phonésPPI, 2009d)and

(v)  Guideline on eerial recovery and recyclingf end-of-life phonegMPPI,
2009e).

(b)  Partnership for Action on Computing Equipment (PACE):

0] Guidance document on the environmbrgalund management of used and-end
of-life computing equipment (UNEP/CHW.11/6/Add.1/Re\{3&e Sections 1,
2,4 and 5)

(i) Environmentally sound management criteria recommend@a@is, 2009)

(i)  Guideline on environmentally sound testing, refurbishmergmaidof used
computing equipme(PACE, 2011apnd

(iv)  Guideline on environmentally sound material recovery and recycling-of-end
life computing equipme(®PACE, 2011b)

B. About ewaste and ewaste trade

8. The volume of-eraste being generated is growing rapidly due to the widespread use of
electrical and electronic equipment in both developed and developing coultéettal amount of
global eewaste generated in 2005 was estimated to be 40 million teiS&EP, 2009)The latest
estimates indicate that in 20148.9 million tonnes ofwaste were generated globally (Huisman,
2012). The latest estimation of the totalaste generation in Europe in 2016 was 12.3 million tonnes
(Global Ewaste Monitor 207).

9. Accurate data on volumes ofraste traded is particularly difficult eterminedue to the fact

that theHarmonized Commaodity Description and Coding Sysi8)rdoes not possess adequate codes
to distinguish waste from newused workinglectrorgs. Further, it is believed that many traders
misrepresent electronic waste in bills of lading with codes that mask what is actually being shipped to
avoid scrutiny and possible prosecutiNeverthelessecent studies that avoid using paper records but
insteadare based orreal waste traded in real time, includingeoplein-port techniquegPiPand GPS
tracking devices placed into used electroniog peovided a more anecdotabut very real pictureof
significaneand often dangerousade. This actual tradefteninvolvescountries where such trade is
illegal -- for example in the EU where expottis developing countries hazardous waste of all kinds

are illegal due toits earlyimplementation of the Basel Ban AmendmEmt. eTrash Transparency
Projectconducted byBasel Action NetworBAN in the United States, Australia, Canada, and in Europe
using GPS trackers asdeking to replicate consumewaste disposal norms, fouthét 40% ofthe

tracked deviceslelivered to recycling facilities in the United States were expertemstly to China

(BAN, 20162019)¢ A Unhited NationsUniversity UNU)PiPstudyinspected thousands of vehicles and

6 www.ban.org/traskiransparency
8
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hundreds of intermodal containefhey identified around 46,200 tonnesesivastethat was exported
to Nigeria from Europe ioneyear (UNU, 2018}

10. Inveryrecent yearsand months, with the decisions by &freen Fence and National Sword
policiesand Hong Kongp increase their eafcemento prevent smugglingnd mismanagemeaot
electronic waste including computer plastiesn their territoriesnuch of the volunfermerly exported
to China was redirected to Sheast Asia. As a resyhailandwvas forced tgorohibit the importation
of electronic wasteGlobal concern remains high that the volumes formeebived by China may be
redirected to new countries.

11. Currentlye-waste is exported taveaker economidser disposal or recycling to avoid the costs of
managing such waste safely in the countviesre the electronics were used and readhed end-of-

life or nearendof-life. Correlated with weaker economi® a relative lack ofadequateinfrastructure
and societal safety nets to prevent harm to huneatth and the environmdntm hightech wastes,
which raises the cost of waste management. The export to these weaker ecenolgiesegative
externalitiesn the form oharmto the local populatiaand environmentRecycling conducted by an
urregulated, informal sectevithout protectionisas become all too common and has been the subject of
numerous reportstarting in 2002 with the publication and film entitled "Exporting Harm: Th&étigh
Trashing of Asia" (BAN, 20023imilarly the exmrt of hazardous neworkingusedequipmentn the
name o fand éepa@du scea n simiasharintandiolations of the intent of the Basel Convention
to restrict trade in hazardous wastad ensuraational seksufficiency iits environmentallound
management.

12.  While there are examples of formal recingor repair facilities in developing countries and
economies in transition that are repairing, refurbisamgjrecycling usedlectroniequipment and e
waste in an environmentally sound rearthe import of nofunctional hazardous parts that need to be
discarded during the repair process consstugsboundary movement of hazardous waste. Further,
practicesand processes downstreanmsatHaciliies particularly in developing countsieoften lack
sufficient and environmentally sowaste managementn such caséscludingexportsdestinedfor
repair, the right of Parties to know in advance what shipments may be aumthgir territory how

they will be managed, and thight of refusal of such shipments is guaranteed undegrthe of the
Convention

13. As aresult of the EU Directive on Restrictions bféhefCertain HazardousSubstances in
electrical and electronic equipment (RBlt8ctivgd and similar national légiation elsewherspme
hazardous substances in varikingls ofelectronic equipment tabeen reduced in recent years.
Howevermanytypes of ewastestillcontain hazardous substancagsch abrominated flame
retardantsjead, cadmium, mercury, POPBAsasbestosand CFCghat pose risks to human health and
the environment when improperly disposed of or recyaietithat require specific attentionéasure
environmentally sound waste managemiminost developingantries and countries with economies in
transition, the capacity to manage hazardous substancesgaste is lackingAs an example, there is
clear evidence thahe informal recovery industry in Asigloits women and child labourers who cook
circuitboards, burn cablesnd submergelectroniequipment in toxic acids to extract precious metals
such as gold (Schmidt, 200é)d subjects them and their communities to damaged health and a
degraded environmentEven management of nbazardous wastesuch ashe burning oEomputer
plasticscan cause significant harm to human health and the environment if not undertaken in an
environmentally sound mannktany developed countries also lack the technologies to manage all
forms of hazardous-@aste. Br example few recycling applications exist to properly handle
brominated flame retardants found in plastics and in cboaitdsand prevent thes@ersistent
compounds from entering the workplacéhe environment

14. In addition to environmental and opational harm he techniques used by the informal sedxbor
not efficiently and effectivelsecover valuable resourcéberebysquandering precious resources such

7 https://collections.unu.edu/eserv/UNU:6349/PiP_Report.pdf
8 Directive 2011/65/EU of the European Parliament and of the Council of 8 Junec20the restriction of the use of certain
hazardous substances in electrical and electronic equi@ddntl74, 1.7.2011, pp. 8&10.
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as criticaimetals for future usee-Waste often contains valuable materials that canrbeovered for
recyclingincluding iron, aluminium, copper, gold, silver, platinum, palladium, indium, ayadlicare

earth metalsand thereby cancontribug to sustainable resource managengett a circular economy

since thextraction of these metafrom the Earth has significant environmental isnpetod recovery

and use of such materials after they have become waste can increase the efficiency of their use and lead
to the conservation of energy aradreduction in greenhouse gas emissions wregruate technologies

and methods are appliedHowever, raterial recovery operations themsehasenin formal sector
facilities,canoftenhave significant environmenraald occupationdmpactdf notvery carefully

manageal. A responsible circulaconomy can only be achieved by eliminating such negative

externalities to humans, ecosystamd natural capital.

15. Direct reusef electroniequipmentor reuse after repair or refurbishmeoan contribute even

more to sustainable developmémn magrials recoverybut onlyif properly managedn a manner

which likewise eliminates externalitiBg extendng the life ofelectroniequipmentreusecanreduce

the environmental footprint of the resotirdensive processesolved in produrg newelectronic
equipment Reuseénay alsdfacilitate the availability oflectronic equipment groups in society that
otherwise would not have access,tsiitce the cost sEconehandelectronic equipmeigtiower than

that of new equipmentHoweverijt is well known thatnscrupulous traders often justify exports to
developing countries in terms of recycling, reuse, or helping the poor when afteatthric equipment
traded is not readily reusable or recyclable and such exports are little more than dumping. Even when
exports are not made under shamfalse pretextsexports of noffunctionaklectronic equipmefar

repair or refurbishmerdtill must bgenerallycansidered asransboundary movementwéaste This is

due to the fact thahonfunctional partge.g. bad batteries, mercury lamps, cathode ray tubest be
replaced and disposedf in the receiving territorgs part of the repair processrherefore, dl

countries, even in the case of exports purported to be for reuse following repair, still must be afforded
the righs providedunder the Basel Conventtorbe informed of and consent to transboundary
movements that leave or enter their territory.

16. Thelack of clarityto date in providingresponsiblénterpretive guidancesgarding used

electronic equipment, including the essential questidrenfuse@lectronic equipmerg waste and

when it is nghas led to a numbenf situations where suelectranic equipmeris exportedin particular

to developingcountriesostensibly folegitimatereuse But a large percentage of thexportedused
electroniequipments not suitable forepair or further useis not marketableor the residual waste

from the operation cannot be properly manageskulting irexportation asa form ofexploitation. This
guidelineis meant to be a guide on how to responsibly manage the trade in electronic waste and used
electronic equipmenbnsitent with the principles and obligations of the Basel Convention

In the electronics market, Lagos, Nigeria Copyright BAN, 2005
1C
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Relevant provisions of the Basel Conventipincluding theBaselBan
Amendment

Fundamentalobjective andscope of the BaseConvention including theBan Amendment

17.  The Basel Conventiand theBaseBan Amendmétraim to protect human health and the
environment against the adverse effects resulting from the generation, management, transboundary
movemenisind disposal of hazardous and other wastes.

18. Articl e 2, paragaphfliori tihen<@hventi on defines wa
which are disposed of or are intended to be disposed of or are required to be disposed of by the
provisions of national lagv Paragraph 4 of thatarticledefinesd i s p o s a | as Odedipn oper
Annexl V6 t o t h @araGraph 8oéthetsane articldefines the environmentally sound
management of hazardous wastes or other wastes
hazardous wastes or other wastes are managed in a marmen will protect human health and the
environment against the adverse effects which may result from suclbwastes

Definitions of waste and hazardous waste

19 The Convention defines wastes as Osubstoance:
be di sposed of or are required to be disposed
paragraph1).1't defi nes disposal in Article 2, paragr

t hi s Co higiepottantadomnotethat namal provisions concerning the definition of waste may
differ and, therefore, something that is not considered a waste under the Basel Convention can be
regarded as waste on a national basis. Nevertheless, the Basel Cotwdefiniiionsnust be viewa

as the baseline for Partieswith Partiesllowed to bemore inclusive of materials defined as wastes,
but not less so.

200 Hazardous wastes are defined in Article 1,
wastes that belong to any categorgntained in Annex I, unless they do not possess any of the
characteristics contained in Annex 111 [oLi st
covered under paragraph 1(a) but are defined as, or considered to be, hazardous washes by t
domestic | egislation of tThedefihitian bfhazaadouswasteor t , i

therefore incorporates domestic law such that material regarded as a hazardous waste in one country
but not another is defined as hazardous waste under the Convérimonvention also requires that
Parties inform thetherParties, through the Secretariat of the Convention, of their national definitions
(Article 3).Providing detailed and specific information on the national definitions of hazardous waste
can promote compliance and avoid ambiguity concerning thealpitity of national definitions.

21. To helpParties distinguish hazardous wastes frorhaaardous wastes for the purpose of

Article 1, paragraph 1(a), two annexé@glll and IXhave been added to the Convention. Annex VIl lists
wastes considered to be lmdous according to Article 1, paragraph 1(a), of the Conveniidass

they do not possess any of the characteristics
lists wastes that are not covered by Article 1, paragraph 1(a), unlessah&yn Annex | material to an
extent that causes them to exhibit an Annex Ill characteristic. Both Annex VIl and Annex IX list various
types of waste, includingweaste.

22. Due to the complexity of electronic equipment and the thousands of chemicahdsriygyucan
contain, evaste should generally be presumed to be hazardous waste unless it can be shown through
testingor established literaturthat eitherit does not exhibit hazardogkaracteristiceyr it does not
contairhazardous components or sabhsesMore information on the distinctimiween hazardous and
northazardous evaste is included BectionV of the present guideline

9 Decision I11/1, which will become new Article 4a once 68 countries ratify it from the listriglsqoastent andoting at COP3.
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C. Generalobligations of the Basel Convention anBaselBan Amendment

23. Article 4 (0General obligationso) Partipsar agraph 1,
exercising their right to prohibit the import of hazardous wastes or other wastes for disposal shall inform

the otherParties of their decisiorParagraph 1(a)sts: OParti es exercising thei
import of hazardous or other wastes for disposal shall inform theRattties of their decision pursuant
toArticlel36 Par agraph 1(b) states: oO0Parti es hazadndausl prohi |
or other wastes to théarties which have prohibited the import of such wadten notified pursuant to

subparagraph (a) abové

24.  Article 4, paragraphs 2(afe) and 2(g), contain key provisions of the Basel Convention pertaining
to environmentally sound managemgansboundary movememtaste minimizatipand waste
disposal practicesimed atmitigaing adverse effects on human health and the environment:

0 E aParty shall take the appropriate measures to:

(@) Ensure that the generation of hazardous wastes and other wastes within it is reduced to a
minimum, taking into account social, technolagicaéconomic aspects;

(b)  Ensure the availability of adequate disal facilities, for the environmentally sound
management of hazardous wastes and other wastes, that shall be located, to the extent
possible, within it, whatever the place of their disposal;

(c)  Ensure that persons involved in the management of hazardoes evasther wastes
within it take such steps as are necessary to prevent pollution due to hazardous wastes
and other wastes arising from such management and, if such pollution occurs, to minimize
the consequences thereof for human health and the envitonmen

(d)  Ensure that the transboundary movement of hazardous wastes and other wastes is reduced
to the minimum consistent with the environmentally sound and efficient management of such
wastes, and is conducted in a manner which will protect human hedlth andronment
against the adverse effects which may result from such movement

(e) Not allow the export of hazardous wastes or other wastes to a State or group of States
belonging to an economic and/or political integration organization thaPantées,
particularly developing countries, which have prohibited by their legislation all imports, or
if it has reason to believe that the wastes in question will not be managed in an
environmentally sound manner, according to criteria to be decided on Partiesat
their first meeting

€ (@) Prevent the import of hazardous wastes and other wastes if it has reason to believe that
the wastes in question will not be managed i

25. Hazardous wastes and other wastes shdutdmpatible with environmentally sound and
efficient management, be disposed of in¢bantrywhere they were generated (preambular
paragraph 8). Transboundary movements of such wastes frarouh&yof their generation to any
othercountryshould be prmitted only when conducted under conditlmatsio not endanger human
health and the environment (preambular paragraphi®)addition, transboundary movements of
hazardous wastes and othgastes are permitted only if:

(&) Such wastes, if exported, are managed in an environmentally sound manner in the country
of import or elsewhere (Article 4, paragraph 8nd

(b)  One of the following conditions is met (Article 4, paragraph 9):

(i)  The country of export does not have the techmiaphcity and the necessary
facilities capacity or suitable disposal sitedispose of the wastes in question in an
environmentally sound and efficient manner; or

(i)  The wastes in question are required as a raw material for recycling or recovery
industriesn the country of import; or
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(i)  The transboundary movement in question is in accordance with other criteria decided
by theParties.

26. In addition to the above, the Basel Ban Amendment recognizes that transboundary movements of
hazardous wastes, especially teveloping countries, taa high risk of not constituting environmentally
sound management of hazardous wastes as required by the Convention. defqrbits ofhazardous

wastes from stronger econonfi@s defined in new Annex \Mthh)weaker economigdue to the

propensity of such movements to be an exploitive means to externalizendfmtharmto weaker
economieand thus avoid the higher costs of environmentally sound management of wastes in the
exporting country.

27. The Basel Ban Amendmanthetime of publicationf this document but two countries (of

those present and voting at COP3) away from enteringgiotzal force andbecominginding on those
countries that have ratified it (currently 95 countard)on all future Parties to the@ention
Furthermore,dherence to the Vienna Convention's Law of Treaties (Article 18) requires Parties to do
nothing to undermine the object and purpose of an instrument prior to its entry intti ioreeh this
instruébn by the Vienna Conventitimat the present guidelinecluds application of the Ban

Amendment.

28. The Ban Amendment establishes a new annex (Annex VII) of developed &muntriels export
of hazardous wastt norAnnex VIl countries prohibited for any reason.

TheBanAmendment reads as follows:
dnsert new preambular paragraph 7 bis:

Recognizing that transboundary movements of hazardous wastes, especially to
developing countries, have a high risk of not constituting an environmentally
sound management of hazardous wastegaquired by this Convention."

dnsert new Article 4a:

1. Each Party listed in Annex VIl shall prohibit the export of hazardouswaste
which are destined for operations according to Annex IV A, to States not listed on
Annex VII.

2. Each Party listed in Annex VIl shall phase out by 31 December 1997, and
prohibit as of that date, all transboundary movements of hazardous waségs und
Article 1 (1) (a) of the Convention which are destined for operations according to
Annex |V B to States not listed on Annex VII. Such transboundary movement shall
not be prohibited unless the wastes in question are characterized as hazardous
urder the Convention."

"Annex VII: Parties and other States which are members of the OECD, EU, Liechtenstein."
The Basel Conventiononitrol procedure for transboundary movements of waste

29.  Any transboundary movement of hazardous and other wiasiggject to prior written
notification from the exporting country and prior written consent from the impottirigyand, if
applicable transit countries (Article 6, paragraphRgtl Parties shall prohibit the export of hazardous
wastes and other vaes if the country of import prohibits the import of such wastes (Article 4,
paragraph 1(b)). Some countries haimplemented nationak regionalprohibitions Forexample the
European Union has iemented the Ban Amendment noted above in advanteeitry into global
force Similarlythe Bamako Convention for Africaiates barsall imports of hazardous and other
wastes into the continent of Afrfcam outside the continerther countries, such as Chiraae

banned the import of most wastesa national basis

13
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30. The Basel Convention requires that information regarding any proposed transboundary nafvement
hazardous and other wastes peovidedto the countries concern@ehporting, transiand exportingusing

the accepted notification form (Article 4, paragraph 2(f)) and that the apprekigunenbe accompanied

by a movement document from the patnwhichthe transboundary movement commences to the point of
disposal (Article 4, paragraph 7(c)).

31. Futhermore, hazardous wastes and other wastes subject to transboundary movements should be
packaged, labelledand transported in conformity with international rules and standards (Article 4,
paragraph 7(b))o

32. When transhoundary movemeot hazardous and other wastes to which consent of the countries
concerned has been given cannot be completed, the country of export shall ensure that the wastes in
guestion are taken back into the country of export if alternative arrangements cannaléémaeir
disposal in an environmentally sound manner (Article 8, first sentence). In the case of illegal traffic (as
defined in Article 9, paragraph 1gsa result of conduct dhe part of the exporter or generator, the
country of export shall ensuteat the wastes in question are

(@) Taken back by the exporter or the generator or, if necessary, by itself inbotinéryof
export, or, if impracticable

(b)  Otherwise disposed of in accordance with the provisions of the Convention (Article 9,
paragraph 2).

33. No transboundary movements of hazardous wastes and other wastes are permitted between a
Party and a norParty to the Convention (Article 4, paragraph @less aalid bilateral, multilateral
or regional arrangement exists, as required under Article 11 of the Convention.

34. With respect to the Ban Amendmastoted previously, whithe Amendmeis two Parties
away from entering into global legal force, nothing should be dgrearties having ratified ib
defeat its object and purpose pending entry into force (Vienna Convention, Article 183l Whsges
considered as hazardous or for which their hazardousness is uncertain should not be subject to
transboundary moventeinom an Annex VI territory tormorAnnex Vliterritory, as bng as one of the
Statesconcerned (exporting, importing or transit) has ratified the Amendoniento or after its entry
into global force.

Royal Thai Police raid Wai Mei Dat Company, Thailand. Copyright The Nation 2018

101n this connection, thaited NationRecommendations on the Transport of Dangerous Goods Régdétions) (ECE, 2008a
see Annex V, bibliography) of 2003, or later versions, should be used.
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I1l. Guidance on the Distinction between Waste andriNwasteUsed Hectronics

EWASTE

A. When used electronic egpment should be consided ewaste

35. Notwithstanding thiemited, conditionaxceptions outlined below Eusedelectronic equipment
that is tested and found to not be fully functiooals untested, or for which the full functionality is
unknown, should be considereavaste and subject to the relevant Basel controls and obligations.

36. This determination is an important and best practice due to the fact thasedaiectronic
equipment, all or in part, will likely be destined for recycling or disposal (Annexnatiops)-- the

Basel annex which is definitive regarding waste determination. For example, when hazardous non
functional parts or components are imported insideldwtronic equipmeand must be replaced as

part of the repair process, or when the guuent is, following importation, found to be economically
unrepairable, then Annex IV operations will inevitably be involved.

37.  Further, sedelectronic equipmerg waste in a country if it is defined as or considered to be

waste under the provisioosf t hat count r ylBosexamgesone ooartriedayewgsh s | at i
to consideused electronic equipmérgyond a certain age to be de facto wastegardless of

functionalityto avoid the burden of importing neand-of-life electroniequipmeat. Partiesmayalso

wish to consider obsolete technolqgiesh as cathode ray tubes, to be wastgardless of

functionality Parties are fully entitled testablish new wastes or hazardous wastes on a national basis,
providedtheynotify the Secretariat accordinglynder Article 3 of the Convention

38. When aStateconcerned (exporting, importjray transit) considers used electrical and electronic
equipment to be waste, or is unsure of whetheugbd electronic equipmeéstwasteall Parties

involved in the shipment should asghmeectronic equipmeigwaste and in the absence of proof

that it is norhazardous, consideuch waste to be hazardous and comply with the Basel Convention
control procedures and obligations, inclgdhose pertaining to the prior informed consent (PIC)
procedure, the assurance of environmentally sound management, and the Basel Ban Amendment (for
countries having ratified it).

39. Additionaly, wasteindicatorswhile not by themselves always deifimitcan be usefub customs
environmental agentsarbourpolice etc.to distinguisiwvaste from nomvaste-- for example when
claimsare made about shipmentging noAwasteor theirindicateddestinationare suspected of being
false or unknown. Theassefuindicators are outlined below.

B. Indicatorswhere usedelectronicequipment should normally be considered waste

40. Usedelectroniequipment should normally be considered waste if:
(@) The equipmentannot perform its key functions;
(b) Theequipmentall or in part, is destined for disposal or recycling, or its fate is uncertain;
(© The equipment is not complaedssential parts are missjng

(d) The equipment shows physical damage that impairadtsofality or safety as defined
in relevant standardey isso badly damaged or broken as twtbe repairable at a
profit;

(e) The protectiantaken to preverdamageto human health, the environment, the transport
mechanism and the cargo itshifing transport, loadingand unloading operatioree
inappropriateor inadequate e.g., packaging or stacking of the load is insuffi@etie
shipment of any lithiuion batteries has not been accomplished in accordance with all
relevant packaging and shipping requiremgnts

() The equipment is particularly worn or damaged in appearancetlasctduces its
marketability;
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(9) The equipent has among its constituent part(s) a hazardous componerntazardous
substances to an extent that Hubstances and/or treguipmenthat contain thers
required to be disposed ofr is prohibited to be exportedmported,or usedunder
national égislationspecific multilateral environmental agreememtelevant
international standards and guidelifiés

(h) There is no regular market for the equipment to be reumstid locatiomo whicht is to
be exported donated,or sold including whethe equipment contains a cathode ray
tube (CRT)except when there is\arifiable market for professional usé equipment
containing a cathode ray tube

(1) The equipment is destined for disassembly to gain spare parts;

()] The price paid for thequipment is significantly lower than would be expected for fully
functional equipment intended for reuse

(k) The exporter or consignee cannot be located or communicated with.

41. For direction and guidance on exports efi@ste please refer t&ectiorV below.

NON-EWASTE / FULLY FUNCTIONAL

Shipments of fully functionalisedelectronic equipmentlestined for direct reuse or extended use by
the original owner

42. Used electronicoeiipment that has been evaluaj¢eisted and shown to be suitable for reuse
and isfully functionawithout further repair or refurbishmemior to export(seeD below)should
normally not be considered waste subject to the controls of the Basel Comeniadinof the
following are met

@) It is not (all or in part) destined for any of the operations listed in Annex IV of the
Convention (recovery final disposal operations) and it is verifiably destineddivect
reuse(seeGlossary), or extended use by the original owndor the purpose for which
it was originally intended

(b) The followingdocumentation is provided and moves with the shipment (use of the form in
Appendix llin the present guideline recommended), and is retained by the exporter for
a period of 5 years

0] A copy of the invoice and contract relating to the sale and/or transfer of
ownership of the useslectronic equipment

(i) An inventory of alised electronic equipmeéntthe consignment, includiagne
and type oftheequipment, name of manufactuidgntificatiomumber, year
of production

(iii) Evidence of testing completed in the country of expualtype and date of the
testng, in the form of a copy of records (certificate of professional testing and
proof of functionality) on or regarding every itewithin the shipment describing
the testing protocol anesult{seeD below);and

(iv) A declaration made by the exporter of tldectronic equipmettiat none of
theelectronic equipmenmtthin the shipme(regardless of functionalitig
defined as or is considered to be waste in any of the countries involved in the
transport (expottimport and transit), and assertion that the consignee will
make theelectronic equipmeavailable for reuseand

11 For instance, asbestos, POPs, mercdrpzonedepleting substances.
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© Each piece oélectronic equipmers individually protected against damage and to
prevent hazards or damage during transportation, loading and unloading, in particular
through sufficient and appropriate packaging and stacking of the load. The shipment of
any lithiurvion batteries mustebaccomplished in accordance with all relevant packaging
and shipping laws and industry requirements.

D. Evaluationand testing of usecelectronic equipmendlestined for direct reuse

43.  When preparing the transboundanyovemenof usedelectronic equipmedestined for direct
reuse covered bparagraph 42, theexportershould take the following steps:
Step 1: Evaluation

44. In seeking to determine whether used electronic equipment is suitable for dirgttteeuse
electronic equipmeshould be at leastisually inspected prior texport and prior to functionality
testing, and shown nmtpossess the characteristics of, ord in paragraph 40above

Step 2 Testing

45.  The tests to be conducted depend on the kiradeztronic equipmeirt question. The completion
of a visual inspection of tlebectronic equipmenmtithout testing its functionality is not sufficieat.most
electronic equipmerd functionality test of key functions and a verification that there are no non
functional hzardous parts are sufficienA list of examples of functionality tests for certain categories
of usedelectronic equipmeit provided iPAppendixV to the present document.

46. Testing should be conducted by a qualified, certifiedrained technian.

Step3: Recording

47. Results of evaluation and testing should be recdatezshch unitThe record should contain the
following information:

(@) Name of the item;

(b)  Name of the producémanufacturer(if available);

(c) Identification number of the iteend. serial numbetJPC or bar code where applicable;

(d)  Year of production (if available);

(e) Name and address of the company responsible for evidence of functionality;

4)) Resuttof tests described in ste) including date of the functionality test;

(g) Typesof tests performedand

(h)  Signed declaration by the company responsible for evidence of functionality.
48. The ecordsdescribed in paragraph 42bove should accompany the shipment and be fixed
securelybut not permanentgither on the useelectronic egipmenitself or on the packaging so that

it can be read without unpacking thlkectronic equipmenf recommended form for recording the
results of evaluation and testing is contained in Appendix Il to the present guideline.

NON-EWASTE / NOT RWY FUNCTIONACONDITIONAL EXCEPTION

E Conditional exceptions to therule that non-functionalelectronicequipmentis waste

49. The twaconditional exceptioriselow areallowedonly if the Statesoncernechavedetermined
thiselectroniequipment tdoe nonwasteand onlyunder the conditions indicatedsubsections F and G.
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